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INTRODUCTION BY ARMSTRONG WIGGINS

The purpose of the International Law Principles for REDD+: The Rights of Indigenous Peoples and the
Legal Obligations of REDD+ Actors (REDD+ Principles) is to address the significant risks that
“Reducing Emissions from Deforestation and Forest Degradation” (REDD+) initiatives pose for
Indigenous peoples’ livelihood and rights. The REDD+ Principles were prepared in response to the need
identified by indigenous peoples for international REDD+ actors to respect their human rights. These
REDD+ Principles lay out the human rights obligations of States and international agencies implementing
REDD-+ initiatives and the rights of indigenous peoples engaged in or impacted by REDD+. They explain
the content of indigenous peoples’ substantive and procedural rights which must be protected in REDD+
initiatives and set forth minimum standards for their protection. We thought it necessary here, however, to
first start with the bigger picture of indigenous peoples and climate strategies to explain why a
reorientation of REDD+ is critical for both the well being of indigenous peoples, and for the success of
REDD+ as a climate strategy.

A large part of the remaining forest land in the world is indigenous land. The lure of future REDD+
payments is already encouraging plans and projects that involve the takeover and even the theft of Indian
lands in several countries. In the REDD+ readiness programs already underway, land is being identified
that is forested or suitable for reforestation, and much of this project land will be the land of indigenous
peoples. There have been numerous complaints: that land is being identified for REDD+ projects and
management plans are being developed without the consent or even the involvement of the Indian owners
and that individual Indians are being used to provide an appearance of Indian consent. In some countries
Indians are being violently evicted from their lands to make way for REDD projects. These problems are
severe, because Indian land is very vulnerable to takeover by almost anyone- especially the government
of the country itself. Indian lands and indigenous communities often posses their traditional homeland
without formal legal title. Indian land ownership is often poorly protected or not protected at all by
domestic legal systems.

Not only is protection of indigenous peoples’ rights and livelihoods necessary to prevent injury to
indigenous peoples, but it has also been shown to be an effective strategy for protecting the environment.
Indigenous peoples are in many ways the guardians of the earth’s environment: their territories coincide
with a substantial share of the remaining intact ecosystem and carbon stocks on forest lands, including
eighty percent of the world’s biodiversity. Indigenous peoples have also been practicing sustainable
development since time immemorial and have a wealth of knowledge and proven skills regarding how to
live in harmony with nature. Indigenous peoples’ management of forests in Mexico, Central and South
America, for instance, has been shown to be almost two times more effective at reducing deforestation
than any other means of protection. In many parts of the world, indigenous peoples’ territories are also
often one of the only backstops against the unregulated expansion of environmentally destructive
activities such as extractive industries.

The UN Declaration on the Rights of Indigenous Peoples is the international legal standard for protecting
the rights and livelihoods of indigenous peoples, representing world-wide consensus that indigenous
peoples have the right to exist as distinct peoples. The Declaration establishes the obligations that must be
observed in activities and programs that will affect indigenous peoples and their lands, territories,
environment and natural resources. The Declaration contains many articles that are directly pertinent to
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the implementation of climate change programs, particularly REDD+ initiatives. Article 3 is of particular
importance because it declares that “indigenous peoples have the right to self-determination. By that right
they freely determine their political status and freely pursue their economic, social and cultural
development.” Article 18 affirms indigenous peoples’ right to participate in decision making in matters
which would affect their rights. Article 20 protects indigenous subsistence and other traditional economic
activities. Articles 26 and 29 recognize indigenous peoples’ right to lands territories and resources and
“the conservation and protection of the environment and the productive capacity” of those lands,
territories and resources. Article 32 provides that indigenous peoples have the right to determine how to
use or develop their lands and resources.

Protecting indigenous peoples’ rights to their lands, territories, environment and natural resources and
strengthening indigenous peoples’ capacity to effectively manage their territories is a critical strategy for
preventing deforestation and should be a central goal of climate mechanisms, including REDD+.
Unfortunately, many REDD+ initiatives instead seek to “conserve the forest from indigenous peoples”-
restricting their access to their own land, territories and resources, expropriating their land, commodifying
their environments, and criminalizing their traditional livelihoods. More often than not REDD+ has
become synonymous with violations of indigenous peoples’ basic human rights and disruption of their
livelihoods.

The protection of the rights and livelihoods of indigenous peoples must not be seen as merely a way of
mitigating the negative impacts of REDD+, but as its central strategy. The key to this strategy is not
merely consultations with indigenous peoples or increased participation, but respect for indigenous
peoples’ rights of self-determination and autonomy-enabling us to strengthen our territorial management
and fully exercise our rights to our lands, territories, environment and natural resources.

All international human rights work involves international politics as well as international law. No matter
what steps are taken to promote our Indian rights at the international level, it is essential that Indian
leaders and Indian rights advocates meet with human rights officials and government representatives to
present the Indian position. As more of our Indian leaders appear before international organizations to
present their case regarding REDD+ initiatives, to lobby for Indian rights and for better international legal
protection for those rights, the likelihood of success will increase.

Armstrong A. Wiggins is a Miskito Indian from the village of Karata, Nicaragua and the Director of the
Indian Law Resource Center, Washington, DC Office. He was a political prisoner during the Somoza and
Sandinista regimes because of his leadership in promoting human rights for his people. In 1981 Mr.
Wiggins was forced into exile. It was at this time that he began working for the Center. He has more than
30 years experience in the field of human rights.

The Indian Law Resource Center is a non-profit law and advocacy organization established and directed
by American Indians. We provide free legal assistance to indigenous peoples who are working to protect
their lands, resources, human rights, environment and cultural heritage. Our principal goal is the
preservation and well-being of Indian and other Native nations and tribes. The Center seeks to overcome
the grave problems that threaten Native peoples by advancing the rule of law, by establishing national
and international legal standards that preserve their human rights and dignity, and by challenging the
governments of the world to accord justice and equality before the law to all indigenous peoples of

the Americas.



HOW TO USE THE REDD+ PRINCIPLES

The Need far REOD* Principles

1. “Reducing Emissions from Deforestation and Forest Degradation” (REDD+) initiatives
have been proposed as a means of combating climate change, while at the same time providing
development opportunities for developing countries, indigenous peoples, and other communities
who possess forested lands. For indigenous peoples and other forest communities, however,
REDD+, poses significant risks. In order to reorient REDD+ to respect the rights of indigenous
peoples and address substantial risks to their livelihoods and ways of life, the Indian Law
Resource Center (Center) proposes the “International Law Principles for REDD+: The Rights of
Indigenous Peoples and the Legal Obligations of REDD+ Actors” (#£00+ Principles). The FEOD+
FPrinciples identify a pathway to implement a human rights-based approach to development within
REDD+ initiatives. The goal of the #£J[+ Frincjples is to educate actors engaged in REDD+ and
indigenous communities potentially affected by REDD+, regarding the human rights
implications of these initiatives. For States and international agencies engaged in REDD+
initiatives, the F£00+ Frinciples identify both the applicable international legal obligations, as well
as the rights of indigenous peoples that should be protected.

What are REDD+ Initiatives?

2. The FE00+ Principles address a range of programs and policy developments involving the
creation of incentives for the conservation of forest land in developing countries. For brevity’s
sake, we use the term “REDD+ initiatives” to encompass legislation, policies, procedures,
programs and projects falling under REDD+ mechanisms within the United Nations Framework
Convention on Climate Change (UNFCCC), as well as carbon-sequestration and conservation
policies and projects in general. These include REDD+ Readiness and other activities to prepare
for REDD+ or to engage in carbon markets, REDD+ pilot projects, national and local law reform
efforts, bilateral initiatives, and private endeavors. Where discussing projects on specific lands,
we use the term “REDD+ projects.”

The Fisks for Indigenous Peoples

3. While decreasing deforestation and forest degradation could improve indigenous
peoples’ environments, access to resources, and wellbeing, many REDD+ initiatives are instead
doing the opposite. In Kenya, the Ogiek people have been forcibly evicted to make the Mau
Forest “ready” for REDD+ investments,* including investments by the UN Environment
Programme.2 In Papua New Guinea, REDD+ contract scams are rampant—in once case in 20009,
the land of 45,000 indigenous people in East Pangia was transferred to a carbon trader.* In
Brazil, armed guards are being used to enforce REDD projects® while carbon companies are
signing illegal contracts for indigenous peoples’ resources.” In Chiapas, a REDD project is being
established in the Montes Azules Reserve of the Lacondon jungle—in a site of longstanding land
conflict. The State government is promising to evict ‘irregular settlers’ and has cancelled medical
services for the community, leading to several deaths.® In Peru, the Matsés and Shipibo people
are being targeted by carbon cowboys to hand over their land titles.” In Indonesia, indigenous
peoples are not allowed to engage in the development of REDD+ activities nor recognized as
forest-owners.? In Ecuador, the national REDD+ strategy does not respect indigenous peoples’
representative structures and decision-making institutions.’ In Cameroon, a serious land-



grabbing situation has arisen where elites are acquiring large areas of community forest lands™®
and the pygmy people are being forced to leave the forest and become squatters.™*

4. REDD+ initiatives pose special risks for indigenous peoples for two main reasons. First,
indigenous peoples’ territories are and will continue to be a priority for REDD+ projects,
because the majority of remaining intact forests is inhabited by indigenous peoples, and because
indigenous peoples-managed forests have been shown to be especially successful at preventing
deforestation.* Indigenous peoples, however, are particularly vulnerable to harmful impacts of
REDD+ due to their unique relationship with their environments, and because many indigenous
peoples do not have secure titles to their land, and are marginalized or politically
disenfranchised.

A Paradigm Shift for REDD+

5. Actors engaging in REDD+ have legal and moral obligations to ensure that REDD+
initiatives don’t cause harm to local communities or violate their rights. Toward that end, this
document is designed to help States and agencies understand their human rights obligations and
to help local communities understand their rights. For REDD+ to actually be successful as a
climate or development strategy, however, requires a paradigm shift away from the current
model of REDD+ that views indigenous peoples as an obstacle to sustainable development, or a
risk to be mitigated. Instead, to be successful, development agencies engaging in REDD+ must
base their approach on the recognition of the critical role that indigenous peoples play in
sustainable development and in fighting climate change. REDD+ initiatives must also be based
on an understanding that protecting the rights and livelihoods of indigenous peoples leads to
more effective development and environmental protection. It has been shown, for instance, that
protection of indigenous peoples’ territories is more effective at preventing deforestation than
creation of conservation areas.™ Likewise, indigenous peoples who have secure land and
resources rank higher in terms of development indicators.™

6. REDD+ initiatives must also address the most significant drivers of deforestation,
including extractive industries and mega-industrial agriculture projects.™ These activities,
facilitated by lax regulatory environments and the consumption and investment practices of
developed countries, are often directly at odds with the rights of local indigenous communities.
As a matter of climate effectiveness as well as environmental justice, it is also imperative that
REDD+ initiatives not be used to allow corporations or developed countries to avoid reducing
their emissions or addressing the local environmental and social impacts of their activities.

Applying a Human Rights-Based Approach to Development in REOD+

7. A human rights-based approach to development recognizes not only that development
policies must not violate human rights, but also that fulfilling human rights is an instrumental
means of achieving development effectiveness, including poverty eradication and environmental
sustainability.'® The UN has identified the following three main components of human rights-
based development programs and policies: (1) be operationally directed toward fulfilling human
rights; (2) identify rights holders and their entitlements and corresponding duty-bearers and their
obligations, and work towards strengthening the capacities of rights holders to claim their rights
and of duty-bearers to meet their obligations; and (3) be guided in all phases by standards
derived from international human rights law.” The human rights-based approach to development



has been formally adopted by UN agencies,'® as well as the Organization for Economic Co-
operation and Development (OECD)" and several REDD+ donor States.?

Who do the REDD+ Principles Apply to?

8. The F£00+ Principles are intended to govern the actions of both States and international
implementing agencies. This includes States hosting REDD+ initiatives, as well as States
funding them, either bilaterally or through multilateral institutions. The F£J0+ Frinciples also
govern the actions of international agencies implementing REDD+, including the UN-REDD
Programme (UN-REDD),* the World Bank’s Forest Carbon Partnership Facility (FCPF),? the
Carbon Fund,? and Forest Investment Program (FIP),* the Global Environment Facility
(GEF)?, regional development banks such as the Inter-American Development Bank (IDB),? as
well as activities of the UNFCCC Green Climate Fund.?’

Why the Rights of Indigenous Peoples must be Specifically Addressed

9. The FEOD+ Principles require respect by REDD+ actors for the human rights of all.
However, special attention must be paid to the collective rights of indigenous peoples, those
critical for their very survival as distinct peoples. Indigenous peoples are distinct political, social,
and legal entities within existing nation-states. In addition, indigenous peoples have a unique
relationship to their lands, territories, and natural resources, the maintenance of which is critical
for their economic, spiritual, social, and physical survival.?® One of the most essential steps to
ensuring due protection of indigenous peoples’ rights within REDD+ initiatives, is to clearly
identify those rights. For this reason, policy and legal approaches that lump indigenous peoples
into broader categories, such as “impacted communities” or “vulnerable groups,” fail to
adequately protect indigenous peoples’ distinct rights.

10. The UN Declaration on the Rights of Indigenous Peoples (UN Declaration)® is the
paramount articulation of the collective rights of indigenous peoples, and it provides a critical
benchmark for evaluating REDD+ initiatives. Policy and legal approaches focusing only on the
mere participation of indigenous peoples in decision-making, or in securing the free, prior, and
informed consent (FPIC) of indigenous peoples for REDD+ projects, fall short in properly
protecting the substantive legal rights articulated in the UN Declaration. The F£00+ Frincjples do
not represent an exhaustive list of the rights of indigenous peoples, but highlight those rights
issues most implicated by REDD+, including the right of self-determination; full ownership
rights to lands, territories, and resources; participation in decision-making; free, prior, and
informed consent; benefit-sharing; and the right to an effective remedy.

States’ and International Agencies’ Human Rights Ubligations in FEDD*

11. The F£00+ Principles are based on the duties of both States and international agencies
engaged in REDD+ activities. States have obligations under international law to respect human
rights, to adopt domestic measures to bring their laws into compliance with international
standards, and to prevent and redress human rights violations.*’ These obligations apply not only
to activities within States’ borders, but also to activities with transboundary or extraterritorial
impacts, such as the financing of REDD+ projects in other countries, either bilaterally, or
through participation in multilateral institutions such as the UN or the World Bank.**
Implementing agencies and States funding REDD+ must avoid being complicit in the failure of
REDD+ host States to comply with international human rights obligations and must take into



account relevant international law obligations and cooperate for the full realization of human
rights. Additionally, the internal policies and constituent instruments of many REDD+
implementing agencies require these agencies to respect human rights and comply with related
international obligations.* Finally, the climate and environmental agreements that govern
REDD+ activities establish and impose human rights obligations on REDD+ host States, States
funding REDD+, and international implementing agencies.®* Member States of the UNFCCC,
for instance, agreed that human rights should be respected in all climate change related
activities.**

About this Document & Lall For Feedback.

12. These FE00+ Principles flow from existing and widely accepted rules of international
human rights and environmental law. They are offered in this working paper as a starting point
for further discussion and elaboration by all concerned stakeholders. In our view, the complexity
of REDD+ issues and the diversity of REDD+ initiatives and processes only strengthens the
rationale for grounding REDD+ in a framework of universal human rights standards and an
approach that takes direction from individual communities. These principles can help to clarify
rights-holder and stakeholder questions regarding the legal obligations and rights implications of
REDD+ initiatives. We look forward to comments, suggestions, and alternative drafts. Please
direct feedback to dcoffice@indianlaw.org or submit comments on-line at
www.indianlaw.org/climate.

LEGAL DBLIGATIONS FOR STATES AND INTERNATIONAL AGENCIES ENGAGED IN
REDD+

PRINCIPLE |: DBLIGATION TO RESPECT HUMAN RIGHTS

States and international implementing agencies shall respect the human rights of all individuals
and communities, including indigenous peoples, consistent with those rights as affirmed by
international law and often by the law of the country where the REDD+ initiative will be
implemented, whichever provides greater protection.

13. States have an international legal obligation to respect human rights. This obligation
arises from ratified universal® and regional®® human rights treaties, as well as customary
international law binding on all States. According to the UN, more than 80 percent of its 192
member States have ratified four or more of the nine core international human rights treaties.*’
Furthermore, the UN Charter expressly calls for the universal respect of human rights without
discrimination®® and cooperation with the UN for the achievement of this purpose.*® These
obligations apply not only to activities within States’ borders, but to activities with
transboundary impacts, such as the financing of REDD+ projects either bilaterally, or through
participation in multilateral institutions.*° States are not relieved of their human rights
obligations when acting collectively or through multilateral institutions.**

14. REDD+ implementing agencies, including the World Bank and IDB’s carbon finance
units, UN-REDD, and GEF, also have an obligation to respect human rights due to the fact that



they are either international intergovernmental organizations (110s) or agencies of 110s.*? The
International Court of Justice (ICJ) determined that 110s are subjects of international law and as
such can be bound by general rules of international law, treaties, and their own constitutions and
founding documents.*® The UN and the World Bank are 110s.** With regard to the rights of
indigenous peoples, the UN Declaration explicitly provides that UN specialized agencies, such as
the World Bank,* and other intergovernmental organizations shall contribute to the full
realization of the rights contained in the UN Declaration.*®

15. Furthermore, the internal policies of many international REDD+ implementing agencies
require them to respect human rights and to comply with related international legal obligations.
UN-REDD, for instance, has endorsed the “UN Statement of Common Understanding on Human
Rights-Based Approaches to Development Cooperation and Programming” (UN Common
Understanding),*’ which states that “[h]uman rights standards contained in, and principles
derived from, the Universal Declaration of Human Rights and other international human rights
instruments guide all development cooperation and programming in all sectors and in all phases
of the programming process.”*® The FCPF Charter requires that FCPF activities respect the rights
of indigenous peoples “under national law and applicable international obligations.”* The IDB’s
Operational Policy on Indigenous Peoples commits it to “[s]upport national governments and
indigenous peoples in fostering the enforcement of the applicable legal norms governing indigenous
peoples and rights....”> The GEF requires that its investments are predicated on the delivery of
global environmental benefits, which it defines to include among other things, “enhanced
sustainable livelihoods for local communities and forest-dependent peoples.”*

16. Likewise, the climate and environmental agreements that govern REDD+ activities
convey human rights obligations on REDD+ host States, donor States, and international
implementing agencies. Parties to the UNFCCC agreed at the 16™ Conference of the Parties in
Cancun (Cancun Agreements) that “Parties should, in all climate change related actions, fully
respect human rights.”>* The Cancun Agreements also establish broad safeguards for REDD+ by
requiring “.... [t]hat actions complement or are consistent with...relevant international
conventions and agreements” and that Parties respect “the knowledge and rights of indigenous
peoples and members of local communities, by taking into account relevant international
obligations, national circumstances and laws, and noting that the United National General
Assembly has adopted the United Nations Declaration on the Rights of Indigenous Peoples.
These safeguards apply to REDD+ activities regardless of the source of financing, including
bilateral and multilateral financing.>* Additionally, the human rights obligations of States and
international agencies engaging in REDD+ are recognized in decisions of the Convention on
Biological Diversity (CBD).>
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17. States and international implementing agencies must ensure that there is no violation of
the rights of indigenous peoples and other communities related to REDD+ initiatives. These
rights are those established by both domestic and international law. The human rights of
individuals apply equally to all persons without discrimination. Such human rights include, but
are not limited to, the rights to life, liberty, property, due process of law, and access to justice, as
well as rights relating to food, water and housing. Indigenous peoples additionally have
collective rights as distinct peoples, as acknowledged in the UN Declaration, including the right
of self-determination, full ownership rights to their lands, territories and resources,”” and others
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discussed further below. Where there is diversity in rights and obligations under national and
international law, whichever law is more protective of human rights shall apply.*®

Implementation Measures for Principle |

In meeting their obligation to respect human rights, REDD+ hosting States, donor States, and international
implementing agencies should:

(a) Identify human rights obligations relevant to REDD+ initiatives under customary law, treaties, and other
international instruments, as well as relevant domestic laws;

(b) Ensure that REDD+ initiatives comply with relevant international human rights law and domestic legal
obligations;

(c) Ensure that relevant rights holders and stakeholders have the capacity to understand, implement, and
monitor relevant legal and human rights requirements;

(d) Engage with potentially-impacted rights holders and stakeholders according to and in full respect of their
human rights;

(e) Establish a distinct policy governing interactions with and impacts on indigenous peoples in accordance
with their rights under international law;

(f) Ensure that no REDD+ initiatives violate or pose a substantial risk of violation of human rights;

(g) Adopt measures to ensure that no projects are initiated where indigenous peoples living in voluntary
isolation may potentially be affected; and

(h) Ensure particular attention to the special needs and protection of the rights of indigenous elders, women,
children, and persons with disabilities.

PRINCIPLE Z: OBLIGATION TO ADOPT DOMESTIC MEASURES

States shall adopt domestic measures to ensure that all individuals and communities potentially
affected by REDD+ initiatives, including indigenous peoples, fully enjoy and exercise their human
rights as affirmed and protected by international law. States and international implementing
agencies shall refrain from proceeding with REDD+ projects until such measures are in place.

18. States have an obligation to adopt appropriate measures to raise domestic laws, policies,
and practices to the minimum human rights standards arising from international law. This
obligation is established within core universal®® and regional®® human rights treaties. It requires
not only adoption of legislation, but effective enforcement of rights guaranteed under
international law.®*

19. It is well recognized under international law that special measures are required to
safeguard the collective rights of indigenous peoples.®? For example, States must not only
recognize in domestic law indigenous peoples’ collective land rights, but they must also establish
and implement a process for demarcation of indigenous peoples’ territories. Because of the
human rights risks posed by REDD+ projects, domestic measures ensuring protection of the



rights identified in the F£J0+ Principles below must be in place before implementation of any
REDD+ projects.

Implementation Measures for Principle 2

In meeting their obligation to adopt domestic measures, REDD+ hosting States should:

(a) Carry out a study analyzing the compatibility of existing domestic laws and policies governing the
implementation of REDD+ initiatives with minimum international human rights standards;

(b) Where domestic laws do not meet minimum international human rights standards, take measures
necessary to guard against human rights violations by REDD+ initiatives, including reforming existing
laws, policies, and practices relating to the rights of indigenous peoples, especially rights to lands,
territories and resources®™; and

(c) Ensure that law and policy reform processes are carried out through transparent and democratic means
and with the informed and meaningful participation of potentially affected indigenous peoples.

REDD+ donor States and international implementing agencies should:
(a) Require host States to carry out the above indicated comprehensive study; and

(b) Where the host State's study or investigation by the implementing agency show that domestic laws fail to
meet minimum international human rights standards, ensure that no REDD+ projects are implemented
without adequate measures guaranteeing effective protections consistent with such standards.

PRINCIPLE 3: OBLIGATION TO PREVENT HUMAN RIGHTS VIOLATIONS

States and international implementing agencies shall use due diligence to identify rights holders
and assess human rights risks and impacts, in order to ensure that their REDD+ financing,
policies, or other actions do not cause, enable, support, encourage, or prolong the violation of
human rights by any REDD+ partner or third party.

20. States and international implementing agencies have the obligation not only to refrain
from directly violating human rights, but to take due diligence measures to prevent human rights
violations, including those perpetrated by third parties. States are complicit in the human rights
violations perpetrated by third parties where they lend support to a violating act or allow the act
to occur without preventing it or punishing those responsible.®* International implementing
agencies “contribute to the state violation of human rights by funding projects that affect human
rights protected by international law.”®

21. States and international implementing agencies should institute a human rights-based
approach to all REDD+ programming, requiring identification of rights holders that may
potentially be affected, establishing REDD+ policies and safeguards meeting or exceeding
minimum international human rights standards, and requiring diligent and rigorous assessments
of human rights risks and potential impacts associated with REDD+ proposals. Assessments and
safeguards focusing solely on “social and environmental impacts” that are not anchored to
human rights and relevant obligations are inadequate for assessing human rights impacts and
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preventing violations. While social and environmental impacts are often thought of in terms of
requiring mitigation, where human rights are at issue, there is a much stronger and more
comprehensive obligation to prevent violations and to provide redress.

22, Human Rights Impact Assessments (HRIAs) must be a central and continuous part of
REDD+ policy design, implementation, monitoring, and evaluation. HRIAs are a means of
assessing an existing or proposed project’s human rights risks, identifying various rights holders
within the project area, determining the nature of the rights in play (whether collective or
individual), and identifying the appropriate measures to be adopted in order to prevent human
rights violations. These assessments should be participative, involving potentially impacted
communities. They should additionally cover not only the direct activities of the State or
international agency, but the potential actions of foreseeable third parties, including conservation
organizations and carbon investors. These measures must occur prior to legislative,
programmatic, or funding decisions related to REDD+ that could have human rights
implications. Where significant risks are identified, and measures cannot be taken to eliminate
the risk, the REDD+ initiative should not go forward. Once a project is operational, HRIAs must
be performed regularly to identify impacts and appropriate measures for addressing and
remedying any human rights violations.

Implementation Measures for Principle 3

In meeting their obligation to prevent human rights violations, REDD+ hosting States, donor States, and
international implementing agencies should:

(a) Adopt domestic laws and institutional policies requiring assessment by State implementing agencies
regarding the human rights risks of all REDD+ initiatives;

(b) Take reasonable measures to prevent human rights violations by REDD+ partners and third parties,
including exercising due diligence to investigate and assess project proposals and policies and practices
of project partners for potential human rights risks;

(c) Where human rights risks or impacts are identified, implement measures to ensure their actions or
those of REDD+ partners and foreseeable third parties do not cause, enable, support, encourage, or
prolong a violation of human rights. No REDD+ initiative should be funded or proceed where doing so
poses a risk of human rights violations.

(d) Once a REDD+ initiative is implemented, employ participative HRIA, monitoring, and review with potentially
impacted communities at all major policy and project stages.

PRINCIPLE 4: OBLIGATION T0 REDRESS HUMAN RIGHTS VIDLATIONS

States and international implementing agencies shall take appropriate measures to correct
wrongful acts related to REDD+ initiatives which have produced or led to human rights
vinlations, as well as measures to redress such violations.

23. The obligation to redress human rights violations is reflected in several human rights
treaties,®® and has been considered a norm of customary international law, binding on all States.®’
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The duty to provide redress means that it is not sufficient for a State to merely identify human
rights impacts. Instead, where a violation has occurred, the State has an obligation first to prevent
the violation from continuing or from repeating, and secondly, to address and to compensate for
any consequences and harms that arise out of that violation.®®

24, The UN Declaration emphasizes that indigenous peoples have the right to redress for
human rights violations, especially when such violations involve their lands, territories, and
natural resources.®® Under the Declaration, States have an obligation to “provide effective
mechanisms for just and fair redress” and to take appropriate measures to mitigate adverse
environmental, economic, social, cultural, or spiritual impacts of development activities.” This
right to redress includes restitution or, when this is not possible, just, fair, and equitable
compensation in the form of lands, territories and resources equal in quality, size, and legal status
or monetary compensation or other appropriate redress as preferred by the community.”

25. The duty to provide redress also applies to international implementing agencies. The
UN Economic and Social Council (ECOSOC), for instance, has called upon the World Bank
specifically to facilitate the development of appropriate remedies for responding to violations of
economic, social and cultural rights associated with its activities.”* See Principle 10 for a
discussion concerning remedies and complaint mechanisms.

Implementation Measures for Principle 4

In meeting their obligation to redress human rights violations, REDD+ host States, donor States, and international
implementing agencies should:

(a) ldentify practices and actions that led or contributed to human rights violations or environmental harm;

(b) If human rights violations or environmental harm are identified, immediately inform competent national
and local authorities, including prosecutors, ombudsmen, and indigenous peoples agencies;

(c) Adopt appropriate measures to prevent ongoing violations from continuing any further;
(d) Take corrective actions to prevent wrongful practices from reaccurring in future REDD+ initiatives; and
(e) If there was a violation of indigenous peoples’ human rights:

i.  Provide for restitution or, when this is not possible, just, fair, and equitable compensation;
and

ii.  When indigenous peoples’ land, territories and resource rights are violated, ensure that
compensation take the form of lands, territories, and natural resources equal in quality, size
and legal status or of monetary compensation or other appropriate redress as freely
agreed upon by the peoples concerned.



RIGHTS OF INDIGENOUS PEOPLES IN REDD+

PRINCIPLE 3: SELF-DETERMINATION & SELF-GOVERNMENT

States and international implementing agencies shall respect indigenous peoples’ self-
determination and self-government rights, including recognition of their duly-established
autonomous systems and institutions of self-governance, decision-making, and territorial and
resource management.

26. Perhaps the most fundamental right of indigenous peoples is the right of self-
determination.”® The right of self-determination is a right of peoples,” not of individuals.
Indigenous peoples’ right of self-determination includes self-government, or the sovereign right
of indigenous peoples to govern their internal affairs and maintain and develop distinct
economic, social and cultural institutions without external interference.” Indigenous peoples’
right of self-determination also includes a right to not be deprived of their means of subsistence,
including control over their lands and resources.” Similarly, indigenous peoples are guaranteed
the right to determine their own development strategies and priorities.

217. Self-determination also includes the right of indigenous peoples to determine the
relationship of their governments to the State (within certain limits) and to participate in the
international community.”® It implies an obligation on governments to not interfere with
indigenous peoples’ own affairs.

28. Indigenous peoples’ governments must be guaranteed the right to determine their own
means of development, including whether or not to participate in REDD+ initiatives and what
those initiatives will look like. Respecting the right of self-determination also requires that
REDD+ initiatives not interfere with indigenous peoples’ self-government and autonomous
management of their lands, territories and resources. Rather than imposing forest management
models, REDD+ should focus on strengthening the capacity of indigenous peoples to effectively
exercise their territorial management rights, based on a community’s own identification of its
needs.

Implementation Measures for Principle 5

In respecting indigenous peoples’ right of self-determination, REDD+ hosting States, donor States, and
international implementing agencies should:

(a) Ensure that REDD+ initiatives strengthen the autonomy and territorial management capacity of
indigenous peoples and that indigenous peoples can directly design and manage any REDD+ projects
involving their lands, territories or resources;

(b) Respect indigenous peoples’ systems and institutions of self-governance and decision-making;

(c) Work with and through indigenous peoples’ self-selected leaders and governance systems in a way that
provides sufficient time and culturally accessible information so that indigenous peoples self-governance
systems and institutions are able to process and assess proposed REDD+ initiatives in a meaningful way;



(d) Respect the right of indigenous peoples to reject or refuse participation in REDD+ initiatives;
(e) Ensure that no indigenous peoples are denied security in their means of subsistence;

(f) Ensure that indigenous peoples have direct access to a fair and equitable amount of REDD+ and other
climate funding rather than requiring State or third-party intermediaries; and

(g) Enact necessary changes and additions to domestic legislation and institutional policies to ensure the
protection of indigenous peoples' right of self-determination.

PRINCIPLE B: LANDS, TERRITORIES & NATURAL RESOURCES

States and international implementing agencies shall respect the rights of indigenous peoples to
permanent sovereignty over their natural resources, or the right to own, use, and manage their
lands, territories, and resources, including those owned by reason of traditional or collective
ownership. Indigenous peoples shall not be relocated from their territories because of a REDD+
project taking place on their lands.

29. Unquestionably, the right of all persons and groups to the land and other property they
own must be respected. But indigenous peoples’ land and resource ownership deserves special
attention because of its collective nature and importance for physical and cultural survival.
Indigenous peoples are intricately linked to their lands. They have typically inhabited them since
time immemorial and their ways of life depend on the natural environment. Indigenous peoples
usually own their land and resources collectively, and, although they may not hold formal title,
their ownership of the land by reason of long-standing possession, occupation, or use is
recognized in international law.”

30. Under international law, States have an obligation to recognize indigenous peoples’
land rights and permanent sovereignty over their natural resources (PSNR). In the opinion of the
UN Special Rapporteur on the Rights of Indigenous Peoples, PSNR is the principle of
international law that “[p]eoples and nations must have the authority to manage and control their
natural resources and in doing so to enjoy the benefits of their development and conservation.”®
PSNR is enshrined in core international treaties®* and the UN Declaration,®? among other
instruments.®® Indigenous peoples’ PSNR entails generally “legal, governmental control and
management authority over natural resources, particularly as an aspect of the right to self-
determination.”®*

31. States have an obligation to take measures to protect indigenous peoples’ PSNR prior to
implementing any REDD+ initiatives that might threaten those rights. In a case relevant to the
REDD+ context, the Inter-American Court held that the State had an obligation to carry out the
delimitation, demarcation, and titling of an indigenous community’s lands and that until that was
done “the State must abstain from any acts that might affect the existence, value, use or
enjoyment of the property...” either directly or through the acts of third parties.®®

32. States and implementing agencies should also ensure that REDD+ initiatives are based
on and respond to the needs of indigenous peoples to fully exercise their PSNR, to improve their
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environmental health, or to increase their territorial management capacity. According to some
case-studies, a community-based approach to forest management may be the best way to
successfully tackle the drivers of deforestation because it: (1) reduces deforestation and
degradation; (2) can be far-reaching; (3) contributes to sustainable development and poverty
eradication; (4) fosters good governance, accountability and gender equality; and (5) is just.®
Additionally, States establishing “carbon rights” must ensure that indigenous peoples are not
divested of their PSNR by the State or by third parties.

Implementation Measures for Principle B

In respecting indigenous peoples’ PSNR, REDD+ hosting States, donor States, and international implementing
agencies should:

(a) Take appropriate measures to respect and promote the governmental and collective property interests
of indigenous peoples in their natural resources;

(b) Ensure that no REDD+ project goes forward without prior resolution of land and resource claims in the
proposed project area;

(c) Ensure that no REDD+ projects go forward without protections for indigenous peoples’ PSNR, including a
fair, independent, and transparent process to recognize the rights of indigenous peoples pertaining to
their lands, territories, and resources, including those traditionally owned or otherwise occupied or
used;

(d) Until indigenous peoples’ land rights are recognized, abstain from any act that might lead State agents or
third parties to affect the concerned indigenous peoples’ property rights to land, territories, natural
resources, and environment;

(e) Ensure that there is no relocation of indigenous peoples due to a REDD+ initiative;

(f) Ensure that no REDD+ initiative shall alter indigenous peoples’ land tenure systems or requlate or impede
the use of natural resources by indigenous peoples on their lands and territories without their free,
prior, and informed consent;

(g) Ensure that any attribution of the ownership of “carbon rights” is based on the ownership rights to the
lands, territories, and resources that generated the carbon emissions or removals at issue, including
indigenous peoples’ ownership through traditional possession, occupation, or use as recognized in
international law; and

(h) Ensure that no contracts regarding “carbon rights” violate the human rights of indigenous peoples, and
that no carbon contracts shall be signed without provision of competent legal and technical assistance to
the indigenous peoples involved.

PRINCIPLE 7: PARTICIPATION IN DECISION-MAKING

States and international implementing agencies shall not implement REDD+ initiatives affecting
indigenous peoples without providing for the full and effective participation of those peoples in
their design, implementation, and evaluation.



33. Generally speaking, the right of people to participate in decisions impacting them is
protected under universal and regional human rights treaties.?” In particular, the UN Declaration
recognizes this right® and establishes the general duty to consult in good faith with indigenous
peoples.®® UN human rights treaty bodies have consistently emphasized this duty,® and it has
been affirmed by regional human rights bodies.”

34. In addition, environmental and climate agreements require that REDD+ activities
ensure the participation of potentially impacted indigenous peoples.®” The Cancun Agreements’
REDD+ safeguards specifically require the full and effective participation of indigenous
peoples.”® Likewise, the parties to the CBD have agreed that “the establishment, management
and monitoring of protected areas should take place with the full and effective participation of,
and full respect for the rights of, indigenous and local communities...”®

35. If indigenous and non-indigenous communities will be affected by a REDD+ initiative,
they should be involved in its design and implementation. The participation of indigenous and
non-indigenous communities must be meaningful and real, which means that they must have the
ability to sway decisions according to their interests. Participation must be full and effective, and
it must be much more than mere consultation or a seeking of indigenous views or a sharing of
information.

36. This necessarily includes providing the affected peoples or communities with full and
accurate information regarding the content of their rights, the details of any proposed initiative,
the identity of actors involved, alternatives to the initiative, and the likelihood of potential costs
and benefits to the community and to other actors. The information should be portrayed in a
culturally sensitive and appropriate manner to the members of the community or the indigenous
government, as the case may be, who will communicate with the rest of the community and
make decisions on behalf of the community.

Implementation Measures for Principle 7

In respecting the right of indigenous peoples to participate in decision-making, REDD+ hosting States, donor
States, and international implementing agencies should:

(a) Guarantee indigenous peoples' right to full and effective participation in any REDD+-related initiative
design, implementation, and evaluation at the international, national and local levels, which may impact
their rights, including decisions of whether or not to engage in REDD+-related activities or markets;

(b) Ensure that the participation of indigenous and local communities is meaningful and real, which means
that they must have the ability to sway decisions;

(c) Ensure that indigenous peoples have timely access to accurate and culturally appropriate information
regarding the content of their rights, the details of any proposed initiative, the identity of actors involved,
alternatives to the initiative, and the likelihood of potential costs and benefits to the community and to
other actors; and

(d) Provide necessary mechanisms, including financial, legal, and technical support to ensure that indigenous
peoples are able to participate in REDD+ initiative design and implementation in a meaningful way.



PRINCIPLE 8: FREE, PRIOR & INFORMED CONSENT

No REDD+ initiative may violate the human rights of indigenous peoples, including their full
ownership rights to their lands, territories, and resources. States and international
implementing agencies shall obtain the free, prior and informed consent (FPIC) of potentially-
affected indigenous peoples, through their own representative institutions, before adopting and
implementing 1) any REDD+ project that will take place on their lands or involve, interfere with,
or diminish their natural or cultural resources, or 2) any REDD+ initiative that will directly and
substantially affect their lands, territories, natural or cultural resources, the health and welfare
of their people, or other rights. Where REDD+ initiatives do not meet the above criteria, but may
still have adverse affects on indigenous peoples, States and implementing agencies should
consult and cooperate in good faith with those peoples.

7. FPIC has gained significant traction in international law and policy arenas in recent
years. International and regional human rights bodies widely recognize the duty of States to
obtain the FPIC of potentially affected indigenous peoples, including the UN Human Rights
Council,*® the UN Special Rapporteur on the Rights of Indigenous Peoples,*® the UN Expert
Mechanism on the Rights of Indigenous Peoples,” the Inter-American Court®® and the African
Commission.*®

38. FPIC means the seeking of a consensual agreement (1) without coercion or
manipulation, (2) sought sufficiently in advance of any authorization of activities, (3) based on
full and understandable information on the proposed project and likely impacts, and (4) which
respects both the community’s internal collective decision-making processes and authority or
representative structure.*® The specific process for a particular indigenous community to give or
withhold FPIC must be decided by that community in accordance with its rights of self-
determination and self-government, customs and traditions. The obligation of States and
international implementing agencies to secure FPIC of indigenous peoples is a continuous
obligation that lasts throughout the life of the REDD+ project.

39. Under the UN Declaration, FPIC is a prerequisite for REDD+ projects that take place
on or involve indigenous peoples’ lands, territories and resources, as indigenous peoples have
full ownership rights over their lands, territories and resources.’® REDD+ initiatives which do
not take place on, nor directly and substantially affect indigenous peoples’ lands or resources, but
which may nonetheless impact indigenous peoples, convey an obligation on States and agencies
to consult and cooperate in good faith with such peoples in order to obtain FPIC prior to
adoption, though consent is not a prerequisite.’®* While FPIC is an important procedural
standard, it is not an end in itself. Rather it is a standard and a set of criteria for the protection of
indigenous peoples’ substantive legal rights.’®® Without adequate recognition of and respect for
indigenous peoples’ substantive legal rights, there can be no truly free consent. REDD+
initiatives that rely solely on FPIC to safeguard the rights of indigenous peoples may actually
facilitate the ceding of those rights.

Implementation Measures for Principle 8

In respecting the FPIC of indigenous peoples, REDD+ donor States and international implementing agencies should:
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(a) Ensure through policy requirements and verification methods that REDD+ policies require the FPIC of
indigenous peoples prior to implementation of 1) any REDD+ project that will take place on their lands or
involve, interfere with, or diminish their natural or cultural resources, or 2) any REDD+ initiative that will
directly and substantially affect their lands, territories, natural or cultural resources, the health and
welfare of their people, or other rights.;

(b) Ensure through policy requirements and verification methods that indigenous peoples are consulted with
in good faith with the aim of securing FPIC prior to the approval of any REDD+ initiatives that may affect
them; and

(c) Dutline clear protocols on FPIC and consultation procedural requirements, consistent with international
law.

In obtaining the FPIC of the indigenous peoples concerned, REDD+ hosting States should:

(a) Codify requirements and procedures for securing FPIC of indigenous peoples prior to the approval of 1)
any REDD+ project that will take place on their lands or involve, interfere with, or diminish their natural
or cultural resources, or 2) any REDD+ initiative that will directly and substantially affect their lands,
territories, natural or cultural resources, the health and welfare of their people, or other rights;

(b) Codify requirements and procedures for consultation and cooperation with indigenous peoples with the
aim of securing FPIC prior to the approval of any REDD+ initiatives that may affect them;

(c) Present a full report to the implementing agency on the protocol followed to consult with indigenous
peoples or to secure FPIC as required above; and

(d) Ensure that FPIC includes an agreement between the indigenous communities concerned and the State
implementing agency, in which due redress measures are identified.

PRINCIPLE 8: BENEFIT-SHARING

States and international implementing agencies shall ensure equitable benefit-sharing with
indigenous peoples of any benefits derived from the development, use, or commercialization of
their lands, territories, or natural or cultural resources.

40. According to international law, the development or commercialization of natural or
cultural resources located on indigenous lands requires benefit-sharing. For example, ILO
Convention 169'%* and the CBD'® have clear provisions in this regard. The Inter-American
Court has also stated that indigenous peoples must participate in the benefits derived from their
lands,*® and the African Commission has determined that the absence of benefit-sharing with
indigenous peoples violates their right to development.*’ Finally, some domestic laws
additionally require benefit-sharing with indigenous peoples. Nicaragua’s Law 445, for instance,
includes indigenous communities as one of the necessary direct beneficiaries of the benefits
derivel%gfrom the development of natural resources located on the indigenous communities’
lands.

41. Protection of indigenous peoples’ rights to lands, territories and resources requires that
indigenous peoples receive an equitable share of any benefits derived from those resources,
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including any climate funds or sale or trading of carbon credits. Clear policies need to be
implemented to ensure equitable and transparent distribution of benefits in a way that does not
infringe on indigenous peoples’ self-determination or cultural rights and avoids conflict within
and among communities.

Implementation Measures for Principle 3

In providing for benefit-sharing with indigenous peoples, REDD+ hosting States, donor States, and international
implementing agencies should:

(a) Ensure transparent, inclusive and equitable benefit-sharing with indigenous peoples of any benefits
derived from the development, use, or commercialization of their natural or cultural resources;

(b) Ensure that the form of benefits and mechanism for distribution with indigenous peoples is determined by
those peoples according to their own decision-making processes; and

(c) Ensure that indigenous peoples participate effectively in monitoring the implementation of the agreed
benefit-sharing process at national and local levels.

PRINCIPLE 10: EFFECTIVE REMEDY

States and international implementing agencies shall ensure that REDD+ project-affected
communities have access to effective and timely remedies within domestic judicial and
administrative systems for any human rights violations that occur as a result of REDD+
initiatives. In addition, remedies shall be provided through establishment of complaint
mechanisms for REDD+ initiatives at the project level and institutional level.

42. Under international law, everyone has the right to an effective remedy for acts violating
their human rights. The right to an effective remedy is a fundamental human right recognized
extensively in core universal™® and regional human rights instruments,*° and may be considered
a norm of customary international law.™* To fulfill this right, someone who alleges a rights
violation must have access to a decision-making body that is adequate*? and effective™ at
protecting legal rights,*** and which must be able to provide a prompt decision in assessing
whether there was a violation of a legal right.'*> Depending on the legal system, effective remedy
may be provided by either a court**® or another “national authority”** equipped with the “powers
and guarantees” necessary to provide effective remedies to complainants.**®

43. The UN Declaration guarantees indigenous peoples, “the right to access to and prompt
decision through just and fair procedures for the resolution of conflicts and disputes with States
or other parties, as well as to effective remedies for all infringements of their individual and
collective rights.” Decisions “shall give due consideration to the customs, traditions, rules and
legal systems of the indigenous peoples concerned and international human rights.”*'° Effective
remedy is essential for assuring not only the prompt and successful protection of substantive
legal rights, but also projects’ good governance and effectiveness.

44, Apart from ensuring access to effective remedies at the national level, hosting States
and international implementing agencies must create and provide access to complaint
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mechanisms at the local project level and at the institutional level, i.e. within the implementing
agency or institution. These mechanisms must allow project-affected communities (or concerned
parties where there is no project-affected community) to lodge complaints concerning a REDD+
initiative in the case of (1) a violation of a right of the community, (2) environmental harm, or
(3) lack of compliance with applicable laws and policies. The mechanism must have the capacity
to investigate complaints and adopt relevant corrective actions or redress measures where
necessary.

45, Any mechanism should be based on due process of law'?° and measure compliance with
human rights norms and relevant policies. Such a mechanism should be independent from the
REDD+ initiative at issue, and operate openly and transparently. It must have the power to
secure corrective action by the financing or implementing agency or project host as appropriate.

Implementation Measures for Principle 10

In respecting the right to an effective remedy and assuring a REDD+ project complaint mechanism, REDD+ hosting
States, donor States, and international implementing agencies should:

(a) Ensure that no REDD+ project is implemented without first having in place complaint mechanisms at the
project and institutional level to hear complaints of (1) a violation of a right of the community, (2)
environmental harm, or (3) lack of compliance with applicable laws and policies;

(b) Ensure that the complaint mechanism decision-making body or official is independent from those
agencies and agents who have responsibility for the REDD+ project at issue;

(c) Ensure that complaint mechanisms operate in an open and transparent manner, are consistent with
human rights norms and have the power to bring about corrective action by the financing or
implementing agency or hosting country as appropriate;

(d) Ensure that communities in the project area are aware of the existence of the complaint mechanism and
how it operates and that the mechanism is accessible to communities in their native language without
requiring legal or technical expertise or financial resources;

(e) Ensure that when either human rights violations or environmental harm are identified in the project area,
the project complaint mechanism communicate and collaborate with the competent local and national
authorities, including criminal prosecutors; and

(f) Ensure that, regardless of any grievance mechanism, no REDD+ project-affected community is deprived
of access to prompt and effective remedies available at the national and international level.
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The UN Special Rapporteur and regional human rights bodies, such as the Inter-American Court of Human Rights and the
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Organization of American States, American Convention on Human Rights, art. 1, Nov. 22, 1969, O.A.S.T.S. No. 36, 1144
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