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 Why create this resource?

— Lack of information about payments for ecosystem
service (PES) contracts

* What is it?
— Resource center overview and sources

* What’s inside?
— Background information about PES contracting
— Contract clause explanations and examples



) Izl;toomba %’
Why Create this Resource? S panaa

e Little information on Payments for Ecosystem Service
(PES) Contracts

* Few contractual precedents

e Disadvantage for small-scale and community-based
sellers with little commercial experience
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* Organized by clause type
’ OVERVIEW LEGAL FRAMEWORKS PES CONTRACTS PUBLICATIONS
I : : f : d ! s Payments for Ecosystem Services (PES) Contract Clauses
eX p a I n I n g u n Ct I O n ’ a n U npies Drafting a contract generally involves adapting and modifying an existing contract, rather than starting

from scr: / ailable examples, however, of pa: s for ecosystem
senvices contracts, making negotiating and drafting these agreements much more costly and time-

issues for PES | e

AUTHORS & CONTRIBUTORS The linked pages in the outline below are meant to address this gap by providing basic information
about ract clauses, as well as contractual examples. Explanations and examples initially focus
exclt y on forest carbon and are drawn from two publications: C
and

* lllustrative examples from |
different contexts |

¢ Title, Introduction, Recitals
ction | Ex. 1| Ex
| Ex. 1] Ex
and Trans:

* |n reality, contract
structure, clauses, s

rification | Ex. 1| Ex. 2
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Contracting for Forest Carbon:

Elements of a Model Forest Carbon Purchase Agreement

Lessons Learned for REDD+ from PES
and Conservation Incentive Programs
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* Background information
— Basic agreement structure
— Participation agreements in public PES programs
— Key elements of PES agreements
— Special considerations for PES contracting
— Glossary of PES and contracting terms

* Contract clause explanations and examples
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Purchase and sale of credits
representing actual
ecosystem service provision
— VER (carbon)

— Biodiversity offsets

Payment depends upon
proven ecosystem
outputs/results

Used to offset buyer’s
environmental impacts in a
concrete, quantifiable way
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* Transaction in conservation
or restoration services
— Tree planting
— Habitat protection
— Streamside restoration

 Payment depends upon
provision of labor, raw
materials (inputs)

e Suitable where agreed
services very likely to result
in environmental benefits
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Participation Agreements U

e Participation agreements in public program of
conservation-based payments

* Key differences from private PES contracts
— Standardized, non-negotiable form contracts
— Short and simple
— Refer to program guidelines extensively
— Used alongside application and enrollment forms
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of PES Contracts ™"

* Clearly-defined rights and obligations
— What is the ecosystem service?
— What each party must do, may do, may not do

 Payment amounts and timing, based on:
— Cost of providing services or creating offsets
— Market prices
— Allocation of risks and costs between parties

e Definition of and consequences for failure to perform
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Considerations for PES Contracting
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Context

Challenges

Multiple sellers,
community sellers

Monitoring
Verification
Long-term obligation

Consequences of
default

Role of local,
national government

Coordination, benefit distribution, project
governance

Balancing costs and accuracy
Selecting standards body, time, cost
Ecosystem disruptions, sellers’ successors

Small-scale seller inability to pay damages,
buy replacement credits, etc.

Extensive state ownership/regulation of
natural resources raises challenges for PES
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PES Contract
Toolkit

* Contract Clauses Examples
* Template PES Contracts

» CDM Contract Guidance

CONTENTS

Owerview
Background
Glos=ary

Title, Introduction, Recitals
Introduction | Ex. 1
Recitals | Ex. 1

Detailz about the Project and
Transaction

Project Activities | Ex. 1

Legal Initiative Menu Bar: law and policy
resources from Forest Trends and partners

/—A—\

OVERVIEW LEGAL FRAMEWORKS PES CONTRACTS PUBLICATIONS

v

PES Contract Toolkit: highlights contract-
specific resources

Contract Clauses Resource Center:
* One of the tools in the toolkit
* Clickable outline appears on resource center
homepage and sidebar of internal pages
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Cross-linked pages with explanations of different contract
clauses and example contractual language

PES Contract Clauses > Default and Remedies Example 1

9. Event of Default.

Explanation

/ERVIEW LEGAL FRAMEWORKS TS BLICATIONS ilure to deliver ment when due.

PES Contract Clauses > Default and Remedies

PES Contract Clauses > Default and Remedies Example 2

10. Remedies.
a. Inthe case of an Event of Default by th ller Representa
i. The Buyeris limited to the remedie
i. The Buyer may terminate th

" intentional or due to gr negligence on the part of the
The agreement o provide for different reme X

able, orthe non-b ng party m

1, or other

PES Contract Clauses > Default and Remedies Example 3

DEFAULT AND REMEDIES
eduction purch greement)
An “Event of Default,” as thatterm is defined in the Program Guidelin

party's obligations under this agreement.

ions reduction purc greeme
agreement for government REDD+ progra
Therefore, if an Event of Default o
agreement and the defaulting pa all pe stary penalti rovided in the Program
5. Ifthe agreement is terminated due to an Event of Default on the part of the Participant, the
be ineligible to parti te in the Program in the future.
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OVERVIEW LEGAL FRAMEWORKS PES CONTRACTS PUBLICATIONS

¢ D e S C ri b e S C | a U S e S U bj e Ct PES Contract Clauses > Project Activities

The project objective, area, and activities are at the center of any PES agreement. \Whether the

m a tte r a n d fu n Ct i O n contract is for PES credits or for conservation or restoration services, the seller promises to diligently

perform activities in order to maximize the chance that the project will ultimately be successful.

Naturally, clauses having to do with the project area and activities are likely to vary greatly, both in

® H i g h I ig h ts i S S u e S fo r P E S terms of structure and content, depending upon the agreement and the circumstances. A description

of the project area may be grouped with some other clause - such as one discussing payment - or
might be mentioned only, with details provided in an annex or other supporting documentation.

Y P d m I f m Details about project activities and time lines are also commonly included in annexes because they
rOV I e S exa e S ro are complex and technical, and can disrupt the flow of the agreement. Where this is the case, the

clause in the body of the agreement simply outlines the basic understanding between the parties,

d iffe re nt CO nteXtS —_— m O re defines key terms, and refers to the relevant annex(es) for more information.

Project Activities Examples

to b e a d d e d e Example 1- stand-alone project activities clause drawn from a private emissions reduction

purchase agreement
e Example 2 - clauses on objective, project area, and obligations of the parties drawn from a
national REDD+ participation agreement

* |dentifies degree to
which clause tends to be:

These Clauses are:

— Customizable
— Controversial



Features — Customizable, katoomba %’

grouP FOREST
Controversial Indicators T
Highly customizable Not very controversial
Structure and content is Generally not highly
flexible, can vary greatly negotiated or costly
Moderately Moderately
customizable controversial
Not very customizable Highly controversial
Structure and content is Often highly negotiated;
relatively inflexible, likely difficult or costly
does not vary between to shape structure and

contracts content
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* Formatted example
language

e Defined terms are
highlighted

* Explains context

* Links back to relevant
explanatory information
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OVERVIEW LEGAL FRAMEWORKS PES CONTRACTS PUBLICATIONS

PES Contract Clauses » Delivery Example 1

2. Dedivery of Verified Emission Reductions.
v and Accepltar 1June 1, 2012 and each June 1 thereafter (the "Delivery
hrough June 1 the Seller Rep tive shall
deliver, and the Buyer sha ued to the Project during the
preceding year from June 1 to Maj uch delivery and acceptance, a
istry. The liver VERs an the Markit” istry or
other try 2 inwriting between the partie 12 "Registry
zts. Each party i vn costs of apening and maintaining a regis
unt. The Buye pay E and other fe d by the Regi
lo Enc ieller Rep ati 1all not create or permit ta ¥

claim or encumbrance over the Em an Reductions or the VERS that are the subject

ofthis agreement.

Context of this Clause:

by an individual (the



Features — Contractual Examples

 Notes may be provided to
explain unigue aspects or
ENEIES

 Example language may
have gaps where context-
specific information is
needed
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PES Contract Clauses > Forum and Choice of Law Example 2
18. APPLICABLE LAW

This agreement is subject to the Constitution of fcountry], [the apolicable fore rommental, and
other applicable laws], current Ministerial Accords, and other valid regulatio ed for the benefit of

the Program in force in fcountry] as of the signing of this agreement.

lightly different from at,

ssued forthe benefit of the program
| the programs rules and regulation cable to the agreement are those that
were in force as of the signing of the agreement. Th meantto reassure paricipants and

ehalders that the min annot unilaterally change the contract terms after the agreement is

Context of this Clause

. 3 or a national REDD+ program

tion credits or co

Drograr ¢
REDD+ prograim

- Forum and €
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This resource is made possible by the generous support of the American people through the United States Agency for International Development
(USAID), under the terms of the TransLinks Cooperative Agreement No.EPP-A-00-06-00014-00 to The Wildlife Conservation Society (WCS). TransLinks

is a partnership of WCS, The Earth Institute, Enterprise Works/VITA, Forest Trends and The Land Tenure Center. The contents are the responsibility of
the authors and do not necessarily reflect the views of USAID or the United States Government.

FROM THE AMERICAN PEOPLE g




Thank youl!

www.katoombagroup.org
www.forest-trends.org

&

the
COREST katoomba

TRENDS group




